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The matter before the Court is the Mtion to Strike
Decl arati on of Joseph A. Rooney (the "Rooney Declaration"), which
was fil ed by Defendant, Honda Tradi ng Anerica Corp. ("Defendant").
The Rooney Declaration was filed in support of the Mtion for
Sunmary Judgnent filed by Plaintiffs, Andrew W Suhar, Chapter 7
Trustee (the "Trustee"), and Wachovia Bank, N A ("Wachovi a")
(collectively, "Plaintiffs").

l. FACTS
In support of Defendant's Mtion for Partial Summary

Judgnment and oppositionto Plaintiffs' Mtion for Summary Judgnment,



Def endant filed a Mdtion to Strike the Rooney Decl aration. M.
Rooney was a consultant for Jay Alix, a turnaround firm hired by
Debtor, CSC, Ltd. ("Debtor"), when Debtor filed for bankruptcy in
2001. M. Rooney supervised the shutdown of Debtor's steel plant,
and clains to be famliar with Debtor's operations and busi ness.

M . Rooney's declaration provides, in relevant part:

1. I ama civil engineer with a Bachel or of
Arts degree from Col unmbi a Col | ege, a Bachel or
of Science in Civil Engineering from the

School of Engi neering of Colunbia University
and a Masters degree in Conputer Science from
West Chester State University. | have over
40 years experience in the planning, design
and construction of steel-mking facilities,
both i n ore-based and scrap-based producti on.
I also have experience in other nmetals
process- ing facilities such as foundries,
forge shops and netal s processi ng war ehouses.

2. In the spring and summer of 2001, | was
a consultant for Jay Alix .

3. I have exam ned certain docunents
relating to the business dealings between
CSC, Ltd. ("CSC') and Honda Tradi ng Anmerica
("HTA") and, based upon these docunents, ny
i ndustry experience, and ny famliarity with
CSC s operations, | can offer the foll ow ng
testi nmony concerning those transactions.

4. The docunments | reviewed include the
fol -1 ow ng:

These docunent s are attached to nmy
Declaration and reflect sone transactions
between the par-ties in Decenber 2000, the
nont h before the bankruptcy filing.

5. CSC s steel processing was done i n nanu-
facturing units known as "heats." A heat is
a processing cycle represented by charging

2



an electric furnace with scrap. | ndi vi dual
heats are assigned a nunber and exanpl es of
heat numbers are found on the above Partia
Product 1| nvoi ces.

6. The CSC i nvoices to HTA which | revi ewed
covered six heats and, based upon the use of
CSC s 85-ton furnaces, the output sold to HTA
covered as little as 5% and as nuch as 60% of
any given heat. Thus, from the docunents
made available to nme, there were no heats
exclu-sively dedicated to Honda, and any
scrap used in those heats generated product
for Honda as well as other custoners of CSC.
Thus, there is no way to characterize this
production as a closed recycle circuit or
cl osed loop, as there is no segregation or
dedication of scrap to particular heat
producti on for HTA.

10. | state that the foregoing declarations
are true and correct under the penalty of
per-jury.?

Dat ed: Novenber 13, 2003

JOSEPH A. ROONEY
Def endant noves the Court to strike the Rooney Declaration on the
grounds that it is not based on personal know edge and contains
i nadm ssi bl e hearsay. Plaintiff asserts that M. Rooney's
statements are based upon his experience supervising the orderly

shutdown of the CSC plant and from his review of various invoices

Ipefendant also noves the Court to strike this Declaration pursuant to 28 U S C
§ 1746 because Defendant claims the Declaration is not nade under penalty of
perjury. However, Plaintiffs filed a Response to Defendant's Mdtion to Strike
Declaration of Joseph A Rooney and for Leave to Resubnmit a Corrected Declaration
(Doc. # 39), to which was attached the Declaration that included paragraph 10.
To the extent necessary, this Court grants Plaintiffs such l|leave and accepts the
corrected Declaration, as filed. Thus, Defendant's Mtion to Strike cannot be
granted on this basis.



and receipts from the sale of scrap and specialty bar quality
steel. Thus, Plaintiff argues that the Rooney Declaration is based
on personal know edge.
[1. ANALYSI S

Federal Rule of Civil Procedure 56(e), nade applicable
in adversary proceedings through Federal Rule of Bankruptcy
Procedure 7056(e), provides, in relevant part: "(e) Form of
Affidavits; Further Testinony; Defense Required. Supporting and
opposi ng affidavits shall be made on personal know edge, shall set
forth such facts as woul d be adm ssible in evidence, and shall show
affirmatively that the affiant is conpetent to testify to the
matters stated therein . . . ." Thus, an affidavit nust be based
on personal knowl edge in order to be considered on summary
judgment. Moreover, an affidavit nmust contain adm ssible evidence

and cannot be based on hearsay. See Sperle v. Mch. Dep't of
Corr., 297 F.3d 483, 495 (6th Cir. 2002). Accordingly, the Court
must determne if M. Rooney's affidavit is based on personal
knowl edge or inadm ssible hearsay.

Rul e 803(6) of the Federal Rules of Evidence provides an
exception to the hearsay rule for business records. Rul e 803(6)
pr o-vi des:

(6) Records of Regul arly Conducted Activity.
A menorandum report, record, or data
conpila-tion, in any form of acts, events,
condi ti ons, opinions, or diagnoses, made at

or near the time by, or from information
transmtted by, a person with know edge, if
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Accor di ng

kept in the course of a regularly conducted
busi ness activity, and if it was the regul ar
practice of that business activity to make
t he menorandum report, record, or data
conpilation, all as shown by the testinony of
t he custodi an or other qualified w tness, or
by certification that conplies with Rule
902(11), Rule 902(12), or a statute
perm tting certification, unless the source
of information or the nethod or circunstances
of preparation i ndi cate | ack of
trustworthiness. The term"business" as used
inthis paragraph i ncludes business, institu-
tion, association, profession, occupation,
and calling of every kind, whether or not
conducted for profit.

to the Sixth Circuit Court of Appeals, a business record

must satisfy four requirenents in order to be adm ssible under

Rul e 803(6):

United St

(1) it must have been made in the course of
a regularly conducted business activity; (2)
it nmust have been kept in the regular course
of that business; (3) the regular practice of
t hat busi ness nust have been to have made the
menor andum and (4) the nenorandum nust have
been nmade by a person with know edge of the
transaction or from information transmtted
by a person with know edge.

ates v. Jenkins, 345 F.3d 928, 935 (6th Cir.

(quotation omtted).

regular c

The docunments reviewed by M. Rooney were made

ourse of Debtor's business, and it was the

2003)

in the

regul ar

practice of Debtor's business to make and retain such records. The

docunent s,

on their face, fall under the busi ness records exception

to the hearsay rule. Accordingly, the Rooney Declaration is not



based on inadm ssi bl e hearsay, but upon business records that are
adm ssi bl e.

The Rooney Declaration is also admssible as the
testinony of an expert witness. Rule 702 of the Federal Rul es of
Evi dence provi des:

| f scientific, techni cal, or ot her

speci alized know edge will assist the trier

of fact to understand the evidence or to

determne a fact in issue, a WwWtness

qualified as an expert by know edge, skill,

experience, training, or education, nay

testify thereto in the formof an opinion or

otherwise, if (1) the testinmony is based upon

sufficient facts or data, (2) the testinony

is the product of reliable principles and

nmet hods, and (3) the witness has applied the

principles and nmethods reliably to the facts

of the case.
M. Rooney's educational background and his experience as a
consultant for Jay Alix qualifies himas an expert for purposes of
Rul e 702, and the Rooney Declaration is based upon his review of
Debtor's business records. The Rooney Declaration is not the
product of unreliable nethods; rather, M. Rooney nerely revi ewed
Debt or' s busi ness records to determ ne whet her the scrap steel sold
by Defendant to Debtor was exclusively used in the production of
specialty bar quality steel sold to Defendant. Since expert
testi nony does not have to be based on personal know edge, the
Rooney Decl aration is adm ssible even if the Court had found that

M . Rooney | acked personal know edge of Debtor's transactions with

Def endant .



Def endant's Motion to Strike is hereby overrul ed because
(1) the Rooney Declaration is based upon Debtor's business records

and (2) it is adm ssible as the testinmony of an expert w tness.

IT 1S SO ORDERED

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE



CERTI FI CATE OF SERVI CE

| hereby certify that a copy of the foregoing O der was

pl aced in the United States Mail this day of Decenber, 2004,

addr essed to:

ANDREWW SUHAR, ESQ., 1101 Metropolitan Tower,
P. O Box 1497, Youngstown, OH 44501

BRUCE R. SCHRADER, IIl, ESQ, 222 S. Min
Street, Akron, OH 44308.

JAMES W EHRMAN, ESQ and REBECCA A. KUCERA,
ESQ , 925 Euclid Avenue, Suite 1700, Cl evel and,
OH 44115.

RONALD W HANSON, ESQ., JAMES A. CHERNEY, ESQ.
and SHARONE LEVY, ESQ , 233 S. Wacker Drive,
Sears Tower, Suite 5800, Chicago, IL 60606.

JOHN W NSHI P READ, ESQ and BRUCE P. BATI STA,
ESQ, 2100 One C(Cleveland Center, 1375 East
Ninth Street, Cleveland, OH 44114.

ROBERT J. SIDMAN, ESQ., 52 East Gay Street,
P. O Box 1008, Col unmbus, OH 43016.

SAUL EI SEN, United States Trustee, BP Anerica
Bui | di ng, 200 Public Square, 20th Floor, Suite
3300, C eveland, OH 44114.

JOANNA M ARMSTRONG



